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BEFORETILE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

DYNEGY MIDWEST GENERATION,INC.)
(HENNEPINPOWERSTATION), )

)
Petitioner, )

) PCB No. 2006-072
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY, )

)
Respondent. . )

NOTICE

To: DorothyGunn,Clerk SheldonA. Zabel
Illinois Pollution ControlBoard KathleenC. Bassi
100 WestRandolphStreet StephenJ.Bonebrake
Suite11-500 JoshuaR. More
Chicago,illinois 60601 KavitaM. Patel

SchiffHardin,LLP
BradleyP. Halloran 6600SearsTower
HearingOfficer 233 SouthWackerDrive
JamesR. ThompsonCenter, Chicago,illinois 60606
Suite11-500
100WestRandolphStreet
Chicago,illinois 60601

PLEASETAKE NOTICE that I havetodayelectronicallyfiled with theOffice of
theClerkoftheillinois Pollution ControlBoardtheAPPEARANCES,MOTION IN
OPPOSITIONTOPETITIONER’SREQUESTFORSTAY andAFFIDAVIT ofthe
Respondent,Illinois EnvironmentalProtectionAgency,acopyofwhich is herewith
servedupontheassignedHearingOfficer andtheattorneysfor thePetitioner.

Respectfullysubmittedby,

Robb H. Layman
AssistantCounsel

Dated:November18,2005
Illinois EnvironmentalProtectionAgency
1021North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORETUE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

DYNEGY MIDWEST GENERATION, IWC.)

(HENNIPENPOWERSTATION), )
)

Petitioner, )
) PCB No. 2006-072

v. ) (CAAPPPermitAppeal)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobbH. Laymanandentershis appearanceon behalfof the

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

e7~~~y~(
RobbH. Layman
AssistantCounsel

Dated:November18,2005
Illinois EnvironmentalProtectionAgency1021 NorthGrandAvenueEast

P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OF THE STATEOFILLINOIS

DYNEGY MIDWEST GENERATION,INC.)
(HENNEPINPOWERSTATION), )

)
Petitioner, )

) PCB No. 2006-072
v. ) (CAMP PermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent )

APPEARANCE

NOW COMESSallyCarterandentersherappearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmatter.

Respectfbllysubmittedby,

Sally ~rter
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

DYNEGY MIDWEST GENERATION,INC.)
(HENNEPINPOWERSTATION), )

)
Petitioner, )

) PCBNo. 2006-072
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION IN OPPOSITIONTO
PETITIONER’SREOUESTFOR STAY

NOW COMES theRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“Illinois EPA”), by andthroughits attorneys,andmovesthe illinois Pollution

Control Board(“Board”) to denythePetitioner’s,DYNEGY MIDWEST

GENERATION, INC., (hereinafter“DynegyMidwestGeneration”or “Petitioner”),

requestfor astayoftheeffectivenessoftheCleanAir Act PermitProgram(“CAAPP”)

permitissuedin theabove-captionedmatter.

INTRODUCTION

Acting in accordancewith its authorityundertheCAMP provisionsofthe

Illinois EnvironmentalProtectionAct (hereinafter“Act”), 415JLCS5/39.5(2004), the

Illinois EPAissueda CAAPPpermitto DynegyMidwest Generationon September29,

2005. Thepermitauthorizedtheoperationof an electricalpowergenerationfacility

knownastheHennepinPowerStation. The facility is locatedat R.R.#1,Box 200AA, in

Hennepin,Illinois.
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OnNovember3, 2005,attorneysfor thePetitionerfiled this appeal(hereinafter

“Petition”) with theBoardchallengingcertainpermit conditionscontainedwithin the

CAAPPpermit issuedby the illinois EPA. Theillinois EPA receivedan electronic

versionoftheappealon thesamedate. Formalnoticeof theappealwas serveduponthe

Illinois EPA on November7, 2005.

As partof its Petition,DynegyMidwest Generationseeksastayofthe

effectivenessoftheentireCAMP permit, citing two principalgroundsfor its requested

relief. First,Petitionerallegesthat theCAAPPpermitis subjectto theautomaticstay

provision ofthe illinois AdministrativeProcedureAct (“APA”), 5 JLCS100/10-

65(b)(2004).As analternativebasisfor ablanketstayoftheCAAPPpermit,Petitioner

allegesfactsintendedto supporttheBoard’suseof its discretionarystayauthority.

In accordancewith theBoard’sproceduralrequirements,the Illinois EPA may file

aresponseto anymotionwithin 14 daysafterserviceof themotion. See,35 IlL Adm.

Code101.500(d).

ARGUMENT

TheIllinois EPAurgestheBoardto denyPetitioner’srequestfor astayofthe

effectivenessoftheentireCAMP pennit. Forreasonsthatareexplainedin detailbelow,

Petitionercannotavail itself oftheprotectionsaffordedby theAPA’s automaticstay

provisionasamatterof law. Further,Petitionerhasfailed to demonstratesufficient

justification for theBoardto grant a blanketstayoftheCAAPPpermitunderits

discretionarystayauthority. Giventheabsenceof analternativerequestby Petitioner

seekingeitherastayofcontestedCAMP permit conditionsor anyotherreliefdeemed

justandappropriate,theBoardshoulddeclineto grantany stayreliefwhatsoever.
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I. TheCA.APPpermit issuedby the Illinois EPAshould notbe stayed in
its entirety by reason of theAPA’s automatic stay provision.

Thefirst argumentraisedby Petitionermaintainsthat theCAMP permitin this

proceedingis subjectto theautomaticstayprovisionoftheAPA. See,Petitionat pages

5-6. TheautomaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing, including a “new licensewith referenceto any activity ofa

continuingnature.” See,5 ILCS100/10-65(b). TheCAAPPpermit atissuein this

proceedinggovernsemissions-relatedactivitiesat an existing,majorstationarysourcein

illinois. Accordingly,theillinois EPA doesnot disputethat theCAMP permit is

synonymouswith a licensethat is ofacontinuingnature. Seealso, 5 ILCS100/I-35

(2004)(defining“license”asthe“whole or partof anyagencypermit...requiredby

law”),

In its argument,Petitionerpostulatesthat theAPA automaticallystaysthe

effectivenessof theCAAPPpermituntil altertheBoardhasrendereda final adjudication

on themeritsofthis appeal. Citing to a Third District AppellateCourt ruling from over

two decadesago,Petitionerreasonsthat theAPA’s stayprovisioncontinuesto apply

throughoutthedurationof thependingappealbecauseit is theBoard,not theflhinois

EPA, thatmakesthe “final agencydecision”on thepermit. See,Borg-Warner

Corporation v. Mauzy,427N.E.2d415, 56111.Dec. 335 (3~Dist. 1981). Thestay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abidebythe terms

of“the existing license[which] shall continuein full forceandeffect.” See,5 ILCS

100/I-65(b)(’2004 In thiscase,that “existing license”is theunderlyingStateoperating
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permits’ thathavebeenseparatelygoverningthe facility’s operationssincetheillinois

EPA’s original receiptof thepermitapplication. See,415JLCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovisionin the

contextof arenewalfor aNationalPollutantDischargeEliminationSystem(“NPDES”)

permit soughtbeforetheillinois EPA. Notably, thecourtobserved:

“A final decision,in thesenseof afinal andbindingdecisioncomingoutofthe
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthcomingin theinstantcaseuntil thePCBruleson the
permitapplication.”

Borg-Warner, 56 Ill. Dec. at341. The Illinois EPA concedesthat theBorg-Warner

decisionmaystill reflectgood law andthatit probablywarrants,in theappropriatecase,

applicationofthedoctrineofstaredecisisby illinois courts. Moreover,theillinois EPA

observesthat theruling is apparentlyin perfectharmonywith othersubsequentdecisions

by Illinois courtsthat addressedtherespectiverolesof theillinois EPA and theBoard in

permittingmattersundertheAct. Inthis regard,the Illinois EPAis filly cognizantofthe

“administrativecontinuum”thatexistswith respectto theBoard in mostpermitting

matters,andtheCAMPprogramitselfdoesnatrevealtheGeneralAssembly’s

intentionsto changethis administrativearrangement.See, Illinois EPAv. illinois

Pollution ControlBoard, 486NE2d293, 294(3~Dist. 1985),affirmed, Illinois EPAv.

Illinois Pollution ControlBoard, 503 NE2d 343, 345 (Ill. 1986);ESGWatts,Inc.. v.

Illinois Pollution ControlBoard, 676N.E.2d299,304 (3~Dist. 1997). Thus, it is the

Board’sdecisionin reviewingwhetheraCAAPPpermit shouldissuethat ultimately

determineswhenthepermit becomesfinal.

In limited situations,it ispossiblethat a 6cility’s operationduring thependingreviewof theCAAPP
permit applicationwasalso authorized in a Stateconsflctionpermit.
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While theBorg-Warneropinion mayoffer someinterestingreading,it doesnot

provideaproperprecedentin this case. This conclusioncanbe arrivedbecausetheAPA

simplydoesnot applyto theseCAMP permitappealproceedings.Foronereason,the

APA’s variousprovisionsshouldnot applywheretheGeneralAssemblyhaseffectively

exemptedthemfrom aparticularstatutoryscheme.Oneexampleofthis exerciseof

legislativediscretionis foundwith administrativecitations,whichunderSection31.1 of

theAct arenotsubjectto thecontestedcaseprovisionsof theAPA. See,415ILCS

5/31.1(e)(2004). In thecaseoftheAct’s CAAPPprovisions,asimilarbasisfor

exemptionis providedby thepermit severabilityrequirementsthat governtheillinois

EPA’s issuanceof CAAPPpermits.

Section39.5(7)oftheIllinois CAAPPsetsforth requirementsgoverningthe

permit contentfor everyCAAPPpermitissuedby the Illinois EPA. Seegenerally.415

JLCS5/39.5(7)(2004). Section39.5(7)(i) oftheAct providesthat:

“Each CAMP permit issuedundersubsection10 of this Sectionshall includea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventofachallengeto anyportionsofthepermit.”

415ILCS5/39.5(7)(i)(2004). This provisionrepresentssomethingmorethanthetrivial

orinconsequentialdictatesto anagencyin its administrationof a permitprogram.

Rather,it clearlycontemplatesa legal effect upona permittingactionthatextendsbeyond

thescopeof thepermit’sterms. In otherwords,theGeneralAssemblywasnotsimply

speakingto the Illinois EPAbut, rather,to a largeraudience.By observingthata

componentofaCAMP permit shallretaina “continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsof a CAAPPpermit mustcontinueto survive

notwithstandingachallengeto thepermit’sotherterms. This languagesignifiesan
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unambiguousintentto exemptsomesegmentoftheCAMP permit from anykind of

protectivestayduringthepermitappealprocess.For this reason,theautomaticstay

provisionoftheAPA cannotbe saidto governCAMP permitsissuedpursuantto the

Act.

The BoardshouldalsorejectthePetitioner’sautomaticstayargumenton entirely

separategrounds.Petitionersuggeststhat theAPA’s automaticstayprovisionappliesby

virtue ofthe licensingthat is beingobtainedthroughtheCAMP permittingprocess.

However,theAPA containsa grandfatheringclausethatspecificallyexemptsan

administrativeagencythat previouslypossessed“existingprocedureson July 1, 1977” for

contestedcaseor licensingmatters. See,5 JLCS100/1-5(a)(2004).Wheresuch

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexisting provisions

continueto apply. Id.

Proceduralruleshavebeenin placewith theBoardsinceshortlyafterits formal

creation. BecausethepermittingschemeestablishedbytheAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoardin its

deliberations.Similar to thecurrentBoardproceduresfor permittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermitappealprocess.Theywerethen,astheyaretoday,contestedcase

requirementsbyvirtue oftheirverynature.

TheearliestversionoftheBoard’sproceduralregulationswasadoptedon

October8, 1970 in theR70-4rulemakingandwassubsequentlypublishedby theIllinois

SecretaryofState’soffice as“ProceduralRules.” Thoserules includedrequirementsfor

permitappeals,effectivethroughFebruary14, 1974,andtheyrequiredsuchproceedings
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to be conductedaccordingto theBoard’sPart ifi rulespertainingto enforcement.See.

Rule502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPart ill containeda plethoraofcontestedcase

requirements,includingprovisionsfor thefiling of a petition(i.e., Rule304),

authorizationfor hearing(i.e., Rule306),motionpractice(i.e.,Rule308),discovery(i.e.,

Rule313),conductofthehearing(Rule318),presentationof evidence(i.e., Rule 321),

examinationof withesses(i.e.,Rules324, 325 and327)andfinal disposition(i.e., Rule

322). A laterversionoftheserules,includingamendments,wasadoptedby theBoard

on August29, 1974.

The“ProceduralRules”thatoriginally guidedtheBoardin enforcementcasesand

permit appealsformedthebasicframeworkfor thecurrent-dayversionoftheBoard’s

proceduralregulationspromulgatedat 35111.Adm. Code101-130.Although theBoard’s

proceduralrulesmayhaveevolvedandexpandedovertime, thecorefeaturesofthe

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

includingthoserulesgoverningCAAPPpermitappeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977, thoseprocedureseffectivelysecuredthe

Board’sexemptionfrom theAPA’s contestedcaserequirements.Andsolongasthose

underlyingprocedureshistoricallysatisüedthe grandfatheringclause,it shouldnot matter

that theAct’s CAMP programwasenactedsometiventyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheirpoint oforigin that is relevantto this

analysis,not theadventofthepermittingprogramitself.2

2 Petitionermaycounterthat theBorg-Warner decisionis atoddswith this argumentandthat partof the

appellatecourt’szulingheld that theAPA’s grandfatheringclausedid notapply to theBoard’srulesfor the
NPDESpermit program.The court’s discussionon the issueof thegrandf’atheringclauseis inappositehere.
TheNPDES rulesat issuewerewritten in a way that conditionedtheir effectivenessupona futureevent.
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II. TheCAAPPpermit issuedby theIllinois EPA shouldnot bestayedin
its entiretyby reasonofPetitIoner’sallegedjustifications.

Separateandapartfrom its APA..relatedargument,PetitionerofferstheBoardan

alternativebasisfor grantingablanketstayof theCAAPPpermit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCAMP permit aspartof its

discretionarystayauthority. See,Petition atpages6-8. While thereasonsput forward

by Petitionermight havesufficedto justify astayoftheCAMP pennit’scontested

conditionshadonebeensought,Petitionerfails to demonstrateaclearandconvincing

needforabroaderstay. Evenif thePetitionercouldmustermorepersuasivearguments

on this issue,theflhinois EPAquestionswhethersuchan all-encompassingremedyis

appropriateunderanycircumstances.NotwithstandingtheBoard’srecentpracticein

otherCAAPPappeals,theIllinois EPAhascometo regardblanketstaysof CAAPP

permitsasincongruouswith theaimsof theIllinois CAAPPandneedlesslyover-

protectivein light of attributescommonto theseappeals.

Section105.304(b)ofTitle 35 oftheBoard’sproceduralregulationsprovidesthat

apetitiànfor reviewofa CAAPPpermitmayincludearequestfor stay. TheBoardhas

frequentlygrantedstaysin permit proceedings,oftenciting to thevariousfactors

consideredbyflhinois courtsat commonlaw. The factorsthatareusuallyexaminedby

theBoard includetheexistenceof a clearlyascertainableright thatwarrantsprotection,

irreparableinjury in theabsenceofa stay,thelack ofan adequatelegal remedyanda

Whentheeventactuallytook place,theeffectivenessof the rulesoccurredafter theJuly1, 1977,date
establishedin the grandfttheringclause. More importantly, in addressinganissuethat was notcentral to
theappeal,theappellatecourtappearsto haveerroneouslyplacedtoo muchemphasison thesubstantive
permittingproceduresof theNPDESprogram,ratherthanthoseproceduresapplicableto theBoard’s
contestedcasehearings. A properconstructionoftheAM demandsthatthe focusbeplacedonthe
existingprocedures“specifically for contestedeasesor licensing.”S !LCS 100/I-S(a)(2004).
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probabilityof successon themerits ofthecontroversy.See,Bridgestone/FirestoneOff-

roadTire Companyv. illinois EPA,PCB02-31atpage3 (November1, 2001);

CommunityLandfill Companyand City ofMorris v. illinois EPA. PCBNo. 01-48and01-

49 (consolidated)at page5 (October19, 2000),citing Jun/tunev. S.f.Advanced

Technology& Manufacturing.498N.E.2d1179(1~’Dist. 1986). However,theBoardhas

notedthat its considerationis notconfinedexclusivelyto thosefactorsnormusteachone

ofthosefactorsbe consideredby theBoardin everycase.See,Bridgestone/Firestoneat

page3.

TheBoardhascommonlyevaluatedstayrequestswith aneyetowardthenature

ofthe injury thatmight befall anapplicantfrom havingto complywith permitconditions,

suchasthecompelledexpenditureof “significant resources,”AbitecCorporation v.

Illinois EPA, PCBNo. 03-95at page1 (February20, 2003),or theeffectuallossof

appealrights priorto afinal legaldetermination.Bridgestone/Firestoneat page3. The

Boardhasalsoaffordedspecialattentionto the“likelihood ofenvironmentalharm” for

anystaythat maybe granted. See,Bridgestone/Firestoneatpage3; AbitecCorporation

at I; CommunityLandfill CompanyandCity ofMorris v. illinois EPA.atpage4.

i. Considerationoftraditionalfactors

Petitioner’sMotion touches,albeitsketchily,on someof therelevantthctorsin

this analysis. See,Petition atpages6-8. The Illinois EPAgenerallyacceptsthat

Petitionershouldnot berequiredto expendexorbitantcostsin complyingwith challenged

monitoring,reportingorrecord-keepingrequirementsoftheCAAPPpermituntil afterit

is providedits proverbial“dayin court.” Petitioner’sright ofappeallikewiseshouldnot

becut shortorrenderedmootbecauseit wasunableto obtaina legalruling beforebeing
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requiredto complywith thosetermsofthepermitthat aredeemedobjectionable.The

Illinois EPA recognizesthesereasonsasa legitimatebasisforauthorizinga stayof

permitconditionscontestedon appeal.However,theyarenotat all instructiveto

Petitioner’sclaimthat astayoftheentireCAAPPpermit is needed.

Judgingby a fair readingof thePetition,Petitionerhaschallengedarelatively

small numberoftheconditionscontainedin theoverallCAAPPpermit, thus leavingthe

lion’s shareof thepermit conditionsunaffectedbytheappeal. Much ofthegist of

Petitioner’sappealpertainsto “periodic monitoring,” includinganumberof provisions

dealingwith emissionstesting,reporting,record-keepingandmonitoringof emissions

thatarepurportedlybeyondthescopeof the Illinois EPA’sstatutorypermitauthority. If

thevastmajorityofthepermit’s termsareuncontested,it cannotlogically follow that the

absenceofa stayfor thoseconditionswill preventthePetitionerfrom exercisinga right

ofappeal. Similarly, it is difficult to discernwhy Petitioner’scompliancewith

uncontestedpermit conditionswould causeirreparableharm,especiallyif onecan

assume,ashere,thatthecruxof CAAPPpermittingrequirementswerecarriedover from

previously-existingStateoperatingpermits.3

The Illinois EPAdoesnotdisputethat theCleanAir Act’s (“CAA”) Title V program,whichforme4the
frameworkfor the Illinois CAAPP, requiresonly a marshallingofpre-existing“applicablercquirements”
into a singleoperatingpermit for amajorsowceandthat it doesnotgenerallyauthorizenewsubstantive
requirements.See,Appalachian Power Company v. Illinois EPA, 208 F.3d 1015,1026-1027(D.C. Circuit,
2000); Ohio Public Interest Research Group v. Whitman. 386 F.3d792,794 (

6
th Cir. 2004); In re: Peabody

Western Coal Company, CAA AppealNo, 04-01,slip op. at 6 (EAB, Febniaiy18, 2005). Aside from the
conditionslawfully imposedby the Illinois EPAforperiodicmonitoring andothermiscellaneousmatters,
the remainderof theCAAPP permit shouldbe comprisedof thepre-existingrequirementsthat were
previouslypermitted. A casualcomparisonof theCAAPPpermit andthePetitionsuggeststhat thepresent
appealonly calls intoquestiona relativelysmall fractionof permit conditionscontainedin the overall
CAAPP permit.
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ii. Other related factors

Petitionerarguesthat theabsenceof a blanketstaywould cause “administrative

confusion”becausetheuncontestedconditionsof theCAAPP permitwould remainin

effectwhile thechallengedconditionswould be governedby the “old stateoperating

permits.” Petition atpage7. TheIllinois EPAtakesexceptionto a keyassumptionin

thePetitioner’sargument. In theIllinois EPA’sview, thevestigesofanyformerState

operatingpermitsfor this CA.APPsourcedissipatedupon theillinois EPA’s issuanceof

theCAAPPpermit on September29, 2005. This areaof discussionmaybe a significant

sourceof Petitioner’smisunderstanding,thusexplainingits confusionwith the effectsof

a limited stay.

Section39.5(4)(b)statesthat aCAAPP sourcemustabideby the tennsof its

previousStateoperatingpermit,eventhoughthepermitmayhaveexpired,“until the

source’sCAAPPpermithasbeenissued.”See,415 JLCS5/39.5(4)(b)(2004).4A few

subsectionslater, thestatuteprovidesthat theCAAPPpermit “shall uponbecoming

effectivesupercedetheStateoperatingpermit.” See,415ILCS5/39.5(4)(g)(2004)

Takentogether,theseprovisionsindicatethatpermitissuanceandpermiteffectiveness

for aCAAPPpermit aresynonymousandthat anyunderlyingStateoperatingpermit

becomesanullity upontheaforementionedoccurrence.TheGeneralAssemblycouldnot

havereasonablyintendedfor a source’sobligationto enduponpermit issuance,onlyto

PetitioneralsoreferencesSection9.1(0of theAct asa sourceofauthority for itspropositionthatthe
Stateoperatingpermitcontinuesineffect until theCAAPPpermit is issued.See,Petition atpage5. This
assertionis erroneous.Section9.1(0appliesonly toNewSourceReviewpermits issuedunderthe
authorityof theCAA, not CAAPPpemütsspecificallygovernedby Section39.5. Althoughthe text of the
subsectionis silentwith respectto thisdistinction, it shouldbeconstruedwith referenceto its contextand
surroundingprovisions,whichare confmedentirelyto specifiedCAA programs. Alternatively,to the
extentthat theAct’s CAAPPrequirementsaremorespecificto CAAPPpermits,the provisionfoundat
Section39.5(4)(b)wouldapply insteadofthemoregeneralprovisionunder Section9.1(0.
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havetheCAAPPpermit’s superceding effecton theStateoperatingpermit delayeduntil

permiteffectiveness.

Petitionerapparentlyreadstheabove-referencedprovisionsasthoughtheyapply

to theBoard’sfinal action in this appeal. See,Petition atpage5. However,this

argumentignoresotherprovisionsoftheAct that cleai’Iy depict theIllinois EPA asthe

permit-issuer.No clearerevidenceof this intentcanbe foundthanthenumerous

provisionsofSection39.5(9)oftheAct, which governtheUnitedStatesEnvironmental

ProtectionAgency’s (hereinafter“USEPA”) participationandrole in reviewingthe

CAAPPpermits.See,415ILCS5/39.5(9)(2004).~ Otherprovisionsof theAct similarly

establishthat permit issuancedenotestheactionofthe Illinois EPA, not theBoard,in the

contextof CAAPPpermitting.6

As previouslymentioned,the Illinois EPA doesnotdenythat theCAAPP

permittingprocessis analogousto the typeof “administrativecontinuum”recognizedby

Illinois courtsin otherpermittingprogramsundertheAct. In this respect,the Illinois

EPA performsa roleundertheIllinois CAAPPthat requires,in essence,a defacto

issuanceofa CAAPPpermit. TheBoard’sobligationin adjudicatingwhetherthepermit

shouldissue, in contrast,is adejure-likefunctionthat, while critical in termsof

See, 4/5 !LCS5/39.5(9)(h)(notingrequirementthat the Illinois EPAshall not “issue” theproposed
permit if USEPAprovidesa written objectionwithin the45 dayreviewperiod);415 11_CS
S/39.5(9)Ø(explainingthat whenthe Illinois EPAis in receiptof a USEPAobjectionarising from a
petition, the “Agency shallnot issuethe permit”); 415 JLCS 5/39~5(9)(g)(observingrequirementsfor
whenevera USEPAobjectionis receivedby the Illinois EPAfollowing its issuanceofa permit after the
expirationofthe45-dayreviewperiodandprior toreceiptof anobjectionarisingfrom a petition).Notably,
onesuchprovisionstatesthat the “effectivenessof a permitor its requirements”is notstayedby virtue of
the filing ofapetition with USEPA. See, 4/5 ILCS 5/395(9)0).

6 TherequirementsinSection39.5(10),entitled“Final AgencyAction,” recognizethestandardsfor

permit issuanceby the Illinois EPA. 415 /LCS5/39.5(I0)(2004). Similarly, thereviewprovisionsfor Title
V permits,codifiedat Section40.2, focuson a permit denialor a grantof a permitwithconditionsasa
basis for appealtothe Board. See, 415 11_CS5/40.2(a)(2004). Thelatterprovisionsevengo so far asto
reference“final permitaction” in relationto the Illinois EPA’s permitdecision. Id.
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determiningwhethera permit issuedby the Illinois EPA becomesfinal, should notcolor

themeaningofotherlegalterms.7 The issuanceor effectivenessofa CAAPPpermit is

fi.rnctionally distinct from the legalismsassociatedwith whenaCAAPPpermitbecomes

final.

Evenputting asidethelegal semanticsposedby this issue,thethrustof

Petitioner’sargumentmissesits mark. Any confusionstemmingfrom theappealphase

of theTitle V programshouldbe fairly modestcomparedto thepast. Prior to the

enactmentof theCAA Amendmentsof 1990,statesissuedpermits underapatchworkof

variousprograms. In Illinois andelsewhere,numerouspermitsfor separateordiscrete

pollutant-emittingactivitieswould oftenexist for an individual sourceofmajoremissions

andthey frequentlydid notaddresstheapplicabilityofall otherCAA or state(i.e., State

ImplementationProgram(“SIP”)) requirements.8TheTitle V operatingpermit program

ensuredthatall of a majorsource’sapplicablestateandCAA-relatedrequirementswould

be broughttogetherinto a single,comprehensivedocument. In doing so, the legislation

soughtto minimize theconfusionbroughtaboutfrom theabsenceofa uniform federal

permittingsystem.9By trying to breathlife into the Stateoperatingpermitsbeyondthe

dateof theIllinois EPA’s permit issuance,Petitioner’sargumentwould actuallyprolong

oneoftheveryproblemsthat theTitle V permittingschemewasmeantto remedy.

As a practicalmatter,Petitioner’srequestedrelief beliesthenotionthatformer Stateoperatingpermits
continueto governthe facility’s operationsuntil theBoardissuesits final ruling in this cause.After all, it
is theCAAPPpermit issuedby the Illinois EPA from which the Petitioneris seekinga stay.

See, David P. Novello, The New C/can Air Act Operating Permit Program: EPA ‘s Final Ru/es, 23

EnvironmentalLaw Reporter10080,10081-10082(February1993).

~ ld.
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Petitioneralsomentionsin passingthat theillinois EPA’s failure to providea

sufficient statementofbasisfor theCAAPPpermit is anotherreasonfor stayingtheentire

permit. Petition atpage7. BecausePetitionertreatsthis issueseparatelyin its Petition,

theillinois EPAwill not fully addressthemeritsoftheargumentin thisMotion.

However,the Illinois EPAwill briefly respondto theissueasit relatesto thePetitioner’s

requestfor stay.

Thestatementofbasisenvisionedby thestatuteis an informationalrequirement

that is meantto facilitateboth thepublic andUSEPA’sunderstandingof thepermit

decisionin thedraftphaseofpermitting.See,415 ILCS5/39.5(8)(b)(2004). It is nota

partof; nordoesit otherwiseaffect, thecontentoftheCA.APPpermitand it doesnotbind

or imposelegal consequencesin thesamemannerthat apermit itselfdoes.The Illinois

EPA generallydoesnot believethatanyperceivedinadequaciesin thestatementofbasis

can lawfully rendertheentireCAAPP permit defective.

In this instance,thePetitioneridentifiedits grievanceswith respectto theCAAPP

permit’sconditionsnotwithstandingtheallegedflaws in the underlyingstatementof

basis. To theextentthatsomethingcontainedin a statementofbasisis found

objectionable,or is left out altogether,the Illinois EPAsuggeststhat themechanismfor

challengingit runsto theunderlyingpermitcondition,not thestatementitself. The

Petitionershouldnotbeheardto complainoftheinadequaciesofthestatementwhenthe

basisthatgivesrise to theappealstemsfrom apermit’sconditions,not thedeliberative

thought-processesofthepermittingagency. As such,theIllinois EPAdoesnot construe

astatementofbasisasaffectingthevalidity of the final CAAPPpermit norasareason

for voidingthe Illinois EPA’s fmal permit decision. If suchchallengeswererecognized

14
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by theBoard,theycouldserveasapretextfor preventingthefinal issuanceofa CAAPP

permit andresultin perpetuallitigation over a largelyministerialagencyfunction.

The Illinois EPA is ultimatelypreparedto arguethat thestatementofbasisthat

waspreparedin conjunctionwith theCAAPPpennitwassufficiently adequateas to

complywith theAct. Alternatively,theillinois EPA is preparedto contendthat the

statementofbasisrequirementis predominantlyproceduralin nature,is confinedto the

preliminarystagesofthepermittingprocessandarguablylackssufficiently intelligible

standardsasto serveas abasisfor enforcement.In anyevent,theBoardshoulddenythe

Petitioner’srequestfor stayon any groundsrelatingto this issue. Onthewhole, the

Petitioner’schargethat thestatementofbasisaffectstheentirepermit is unsupportedby

law andfails to demonstrateaprobabilityofsuccesson themeritsofthecontroversy.

iii. Significanceof prior Board rulings

TheBoardhasgrantednumerousstaysin pastandpendingCAAPPpermit

proceedings.Forthemostpart, theextentofthereliefgrantedhasbeena functionofthe

relief soughtby thepetitioningparty. In severalcases,theBoardhasgrantedstaysof the

entireCAM’? permit,usuallydoingso without muchsubstantivediscussion)°

Curiously, all exceptingoneof theprior casesinvolvingblanketstayswerebroughtby

petitioningpartiesrepresentedby thesamelaw firm. In otherCAAPPappealcases,the

Board grantedstaysfor thecontestedpermitconditions,againmirroringtherelief sought

j0 See, Lone Star Industries, Inc., v. Illinois EPA, PCB No. 03.94,slipopinion at 2, (January9,2003);
Nielsen v. Bainbridge, L.L.C., v. Illinois EPA, PCSNo. 03-98,slip opinion at 1-2 (February6,2003);
Saint-Gobain Containers, Inc., v. IllinoisEPA, PCB No. 04-47,slip opinion at 1-2 (Novembe6,
2003);Champion Laboratories, Inc., v. Illinois EPA, PCB No. 04-65,slip opinionat 1 (January8,2004);;
Midwest Generation, L.L.C.. “. illinois EPA, PCBNo. 04-108,slipopinion at 1 (January22, 2004);Ethyl
Petroleum Additives, Inc., v. Illinois EPA, slip opinionat 1 (February5, 2004); Board of Trustees of
Eastern illinois University v. IllinoisEPA, PCBNo. 04-110,slip opinionat 1 (February5, 2004).
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by thepetitioningparty.” In a few cases,theBoarddoesnotappearto havegrantedany

stayprotectionwhatsoever,asthepetitioningpartyapparentlyoptednot to pursuesuch

relief.’2

In themajority ofthe afore-referencedcases,the Illinois EPA didnot actively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-occurring

pressofothermatters.’3 In doing so,theillinois EPAclearlywaivedanyrightsto voice

objectionsto thestayssoughtandobtainedin thosecases.Evenin theabsenceof a lack

of resources,it is doubtfulthat thefllinois EPAwouldhavearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayreliefrequestedin earliercases.However,

following theBoard’slastoccasionto acton ablanketstayrequestin aCAAPPpermit

appeal,Illinois EPA officials becameawareofthepotentialimplicationsposedby stays

on theexistingTitle V programapproval.’4 In thewakeof this discovery,theillinois

EPAis nowcompelledto observethat theBoard’searlierdecisionsaffordingblanket

staysto CAAPPpennitsarguablyfell shortofexploringall oftherelevantconsiderations

“ See, BridgestoneiFirestone Off-road Tire Company v. Illinois EPA, PCB02-31 at page3 (November1,
2001); PPG Industries, Inc., v. Illinois EPA, PCB No. 03-82,slip opinionat 1-2 (February6, 2003);Abitec
Corporation v. Illinois EPA) PCI1No.03-95,slip opinionat 1-2 (February20, 2003);Noveon, Inc., v.
illinois EPA, PCBNo.04-102,slip’epinionat 1-2 (January22,2004);Oasis Industries, Inc.. v. Illinois
EPA, PCBNo. 04-116,slip opinionat 1-2 (May 6, 2004).

12 See, XCTC Limited Partnership, v. IllinoisEPA, PCBNo. 01-46,consolidated with Georgia-Pact/ic

Tissue, L.L.C., v. illinois EPA, PCSNo. 01-SI; General Electric Company i, Illinois EPA, PCB No. 04-
115 (January22,2004).

I) The Illinois EPAdid file ajoint motion in supportof a stay request seeking protectionfor contested

conditionsof a CAAPPpermit. See, AbitecCorporationv. Illinois EPA, PCBNo. 03-95,slip opinionat I-

2 (February20, 2003).

‘~ Jim Ross,a formerUnit Managerfor theCAAPPUnitof theDivision of Air Pollution Control’s
PermitsSection,receivedan inquiry from a USEPA/RegionV representativein Marchof2004 pertaining
to thebroadnatureof the staysobtainedin CAAPPpermitappealproceedingsbeforetheBoard. This
initial inquiry led to furtherdiscussionbetweenUSEPA/RegionV representativesandthe Illinois EPA
regardingtheimpactofsuchstayson the severabilityrequirementsfor CA.APPpermitssetforth in40
C.F.R. Part 70 andthe Illinois CAAPP. (See. Supporting Affidavit ofJim Ross attached to this Motion).
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necessaryto theanalysis.Accordingly,the illinois EPAurgestheBoard to reflectupon

additionalfactorsthat havenotpreviouslybeenaddressedto date.’5

iv. Statutoryobjectivesof CAAPPandcommonattributesofpermit
appeals

As discussedearlierin this Motion, theIllinois CAAPPcommandsthe illinois

EPA to incorporateconditionsinto a CAAPPpermitthat addressrequirements

concerningthe“severability”of permitconditions. See,415 ILCS5/39.5(7) (1)(2004). To

this end,everyCAAPPpermitis requiredto containa permitconditionseveringthose

conditionschallengedin asubsequentpermit appealfrom theotherpermitconditionsin

thepermit. Theseverabilityprovisionis prominentlydisplayedin theStandardPermit

Conditionsof thePetitioner’sCAAPPpermit. See,StandardPermitCondition9.13. It

shouldalsobenotedthat the languagefrom theAct’s CAAPPprogrammirrors the

provisionpromulgatedby 1.JSEPAin its regulationsimplementingTitle V oftheCAA.

See,40 C.F.R.§70.6(a)(5)(July1,2005edition).

As is evidentfrom thestatutorylanguage,theobviouslegislativeintent forthis

CAMP provision is to “ensurethecontinuedvalidity” oftheostensiblylargerbodyof

permittingrequirementsthatarenot beingchallengedon appeal. Theuseof theword

“various” in describingthoseconditionsthat areseverableis especiallyimportantwhen

comparedwith the laterreferencein thesamesentenceto “any portions”of thepermit

that arecontested. Becausethecommonlyunderstoodmeaningoftheadjective

“various” is “of diversekinds” or“unlike; different,” this wordingdemonstratesa

legislativeintent to contrastonedisccmablegroupof pennitconditions(i.e., uncontested

IS It is notedthat theBoard’sprior nilingsregardingblanketstaysof CAAPPpermitshavebeengranted

contingentupon the Board’sfinal actionin the appealor “until theBoard ordersotherwise.”
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conditions)from theotheranother(i.e., contestedconditions). See,TheAmerican

HeritageDictionary, SecondCollegeEdition; seealso, Webster’sNewWorldDictionary,

Third CollegeEdition (describingprimaryuseofthe termas “differing onefrom another,

of severalkinds”). Given theclearabsenceof ambiguitywith this statutorytext, no other

reasonablemeaningcanbe attributedto its language.

The Illinois EPAreadily concedesthat thepermitcontentrequirementsofthe

CAA andtheIllinois CAAPParenot directlybindingon theBoard. However,while the

Illinois EPA’s mandateunderSection39.5(7)(i)oftheAct’s CAMP programdoesnot,

on its face,affecttheBoard,theprovisioncouldarguablybereadasa limited restriction

on theBoard’sdiscretionarystayauthorityin CAAPPappeals.’6Implicit in thestatutory

languageis anunmistakableexpressionaimedatpreservingthevalidity andeffectiveness

of somesegmentoftheCAMP permitduringtheappealprocess.This legislativegoal

cannotbe achievedif blanketstaysaretheconvention. Wheretheobviousintentionof

lawmakerscouldbe thwarted,reviewingcourtsmustconstrueastatutein amannerthat

effectuatesits objectaridpurpose.See,F.D.LC. v. Nihiser, 799F.Supp.904 (CD. Ill.

1992);Castanedav. illinois HumanRightsCommission.547 N.E,2d437 (Ill. 1989). In

this instance,theBoardshouldrecognizean inherentlimitationof its stayauthorityby

virtueofthe illinois CAAPP’s severabilityprovision. At thevery least,theexistenceof

theprovisionshouldgivepauseto theBoard’srecentapproachin evaluatingstays in

CAAPPpermit appeals.

16 Any suchrestrictionmaynot beabsolute,asthe Act’spermitcontentrequirementdoesnotnecessarily

rule out thepotentialmeritsofa blanketstaywhereapermit is challengedin its entirety.As previously
mentioned,theillinois EPA disputesthemerits of Petitioner’sargumentrelatingto apurporteddeficiency
in the CAAPPpermit’sstatementof basis.
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It is noteworthythatoneofthechiefgoalsof theCAA’s Title V programis to

promotepublicparticipation,including theuseof citizensuitsto facilitatecompliance

throughenforcement!7Theseverabilityrequirementof thePart70 regulations,which

fonnedthe regulatorybasisfor Section39.5(7)(i)of the Illinois CAMP, canbe seenas

an extensionofthisendeavor.BlanketstaysofCAAPPpermitscouldarguablylessen

theopportunitiesfor citizenenforcementin anareathat is teemingwith broadpublic

interest. Moreover,the cumulativeeffect of stayssoughtbyPetitionerandothercoal-

fired CAAPPpermitteesin otherappealswould castawidenet. Blanketstaysof these

recently-issuedCAMP permitswould effectivelyshieldan entiresegmentofillinois’

utilities sectorfrom potentialenforcementbasedon Title V permitting,which wasmeant

to providea moreconvenient,efficient mechanismfor thepublic to seekCAA-related

enforcement.

Onelastconsiderationin this analysisis thedeliberate,if not time-consuming,

paceofpermit appealsin general. Frompastexperience,theIllinois EPA hasobserved

that manypermit appealsareof atype thatcouldmoreaptly be describedas“protective

appeals.”Thesetypesof appealsarefrequentlyfiled becauseaparticularpermit

conditionaffectsan issuerelatingto on-goingorfutureenforcementproceedings.

Alternatively, thesecasesmayentailsomeotherkind ofcontingencynecessitating

additionalpermit review,anewpermit applicationand/orobtainingarevisedpermit from

theillinois EPA. Only rarelydoesapermit appealactuallyproceedto hearing.

Basedon the Illinois EPA’s estimation,nearlyall oftheCAAPPpermit appeals

filed with the Board to date couldbe aptly describedas“protectiveappeals.” While a

“ See, David?. Novello, The New Clean Air Act OperatingPermitProgram: EPA ‘s Final Rules, 23
EnvironmentalLaw Reporter10080, 10081-10082(February1993).
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handflulofcaseshavebeenvoluntarilydismissedfrom theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoardformonthsand/oryearsto

come,in part,becausethereis no ability to resolvethemindependentoftheirrelated

enforcementorpermittingdevelopments.As the illinois EPA is oftenan obligatory

participantin manyofthesetypesofcases,this argumentis notmeantto condemnthe

practice,Rather,therelevantpoint is that significantportionsofaCAAPPpermit stayed

in its entiretywill bedelayedfrom takingeffect,in spiteofbearingno relationshipto the

appealorits ultimateoutcome. To allow this undercircumstanceswherepetitioning

partiesseldomappearto desiretheir “day in court” strikesthe Illinois EPA asneedlessly

over-protective.

CONCLUSION

Forthereasonsexplainedabove,the Illinois EPAmovestheBoardto denythe

Petitioner’srequestfor a stayof theeffectivenessoftheCAAPPpermitin its entirety.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY,

‘iZeo*RobbH. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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STATE OFILLINOIS
COTJNTYOFSANGAMON

AFFIDAVIT
I, Jim Ross,beingfirst dulysworn,deposeandstatethat thefollowini statements

setforth in this jnstnunentaretire andcorrect,exceptasto mattersthereinstatedto on

informationandbeliefand,asto suchmatters,theundersignedcertifiesthat hebelieves

thesameto be tue:

1. 1 am.currentlyemployedby theIllinois EnvironmentalProtectionAgency

(“Illinois EPA”) asaSeniorPiiblié Ser’iiëe.Administratorprofessionalengineer.During

theearlypartof~004,I wastheManageroftheCleanAir Act PermitProgram

(“CAAPP”) Unit in the Division ofAir Pollution Control’s PermitSection,whoseoffices

arelocatedat 1021 North GrandAvenueEast,Springfield, Illinois. I havebeen

employedwith the Illinois EPAsinceMay 1988.

2. As partofmyjob responsibilities,I participatedin frequentteleconference

callswith representativesfrom theUnitedStatesEnvironmentalProtectionAgency

(“USEPA”) at•RegionV in Chicago,Illinois, involving variousj,endingCAAPPpermit

applicationsandissuespertainingto theadministrationoftheCAAPPprogram.By

virtueofmy involvementin theCAAPPpermit reviewprocess,I amfamiliarwith

communicationsbetweenUSEPAJRegionV andthe Illinois EPAin Marchof2004

concerningan issuerelatingto staysobtainedin CAAPPpermitappealsbeforethe

Illinois PollutionControlBoard. Theissuewasinitially raisedbya representativefrom

USEPAJRegionV, who expressedconcernaboutthe impactofsuchstaysuponthi

severabilityrequirementsof40 C.F.R.Part70 andtheillinois CAAPP.

3. I havereadtheMotion preparedby theflhinoisEPA’s attàrneysrelatingto
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thismatterand,fUrther, find that the factssetforth in saidresponsesandanswersaretrue,

responsiveandcompleteto thebestofmy knowledgeandbelief.

SubscribedandSworn
To BeforeMe this J~DayofNovember2005

~oeka.C
+ OFFICIAL SEAL
2 BRENDA BOERNER :
t pcr*gy pint. STATE OF01111o6
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CERTIFICATEOFSERVICE

I herebycertifythat on the 18thdayofNovember2005,I did send,by electronic

mail with prior approval,the following instrumentsentitledAPPEARANCES,

MOTION IN OPPOSITIONTO PETITIONER’SREQUfSTFORSTAY and

AFFIDAVIT to:

DorothyGunn,Clerk
Illinois Pollution ControlBoard
100WestRandolphStreet
Suite 11-500
Chicago,illinois 60601

andatrueandcorrectcopyofthesameforegoinginstrument,by First ClassMail with

postagethereonfilly paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

BradleyP. Halloran SheldonA. Zabel
HearingOfficer KathleenC. Bassi
JamesR. ThompsonCenter StephenJ.Bonebrake
Suite 11-500 JoshuaR. More
100WestRandolphStreet KavitaM. Patel
Chicago,Illinois 60601 SchiffHardin,LLP

6600SearsTower
233 SouthWackerDrive
Chicago,illinois 6060

Robb H. Layman
AssistantCounsel


